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AND
FI NAL ORDER
Appear ances: Tanbra Leonard, Esq., Ofice of the Solicitor,
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Conpl ai nant ;

Laura E. Beverage, Esq., and Rebecca G aves Payne,
Esqg., Jackson & Kelly, Denver, Col orado, for
Respondent .

Bef or e: Judge Hodgdon

On June 28, 1996, a decision was issued in this proceedi ng
determ ning that the Respondent had di scrim nated agai nst the
Conpl ai nant by di scharging himin violation of section 105(c) of
the Federal Mne Safety Act of 1977, 30 U S.C. 8§ 815(c).
Secretary on behalf of A nstead v. Knife River Coal M ning Co.,
18 FMBHRC 1103 (June 1996). The parties were given 30 days to
agree on the specific relief due M. O nstead or to submt their
separate relief proposals wth supporting argunents.

The parties have nade various subm ssions and parti ci pated
in several tel ephone conference calls with the judge. However,
t hey have been unable to agree on all of the renedies to which
M. Onstead is entitled. Consequently, this decision and order
i ncl udes both renedi es upon which the parties agree and those on
whi ch they do not.



Rei nst at enent

I n accordance with the June 28 decision, M. O nstead was
reinstated to his Tipple Operator’s position on July 15, 1996.
However, the parties have agreed that he woul d have been awarded
a Loader QOperator position as of August 28, 1995, had he been
working at the tinme. Consequently, after performng a trial
period in that position, he was assigned as a Loader QOperator on
Septenber 16, 1996, and has received Loader Operator’s pay Since
that tine.

Back Pay

The parties have agreed that the Conpl ai nant’ s gross back
pay is as foll ows:

June 26 - 30, 1995 $ 638.08
July 1 - August 27, 1995 $ 6,221.28
August 28 - Decenber 7, 1995 $11, 995. 36

Decenber 8, 1995 - Septenber 15, 1996 $ 1,727.32

Overtinme (period unspecified) $ 369.72
Bonus (period unspecified) $ 1,103.36
Tot al $22, 055. 12

This is based on the Conplainant’s wages as a Ti pple OQperator,
from June 26 through August 27, 1995, of $19.94 per hour, and his
wages as a Loader Operator, since August 28, 1995, of $20.54 per
hour. Because the Conpl ai nant was econonmically reinstated on
Decenber 7, 1995, at his wages as a Tipple Operator, the back pay
anount from Decenber 8, 1995, until Septenber 15, 1996, consists
only of the $.60 per hour deferential between the two pay rates.

The parties disagree as to how interest should be cal cul ated
on the back pay. The Respondent argues that it should be
cal cul ated on the “net back pay,” which it asserts is the gross
back pay | ess “regul ar payroll deductions.” (Resp. Ltr. Qct. 15,
1996.) The Secretary maintains that the interest should be based
on the gross back pay.

| conclude that the Secretary is correct. 1In Secretary on
behal f of Bailey v. Arkansas-Carbona Conpany, 5 FMSHRC 2042, 2052
(Decenber 1983), the Comm ssion held that interest should be
cal cul ated on the “net back pay.” However, it defined “net back



pay” as the result of subtracting actual interim earnings,
earnings by the mner between the tine of discharge and the tine
of reinstatenent, from gross back pay, the gross pay the m ner
woul d have earned. [|d. at 2051 n.14. 1In this case the
Complainant’s interimearnings as the result of his economc
reinstatenment from Decenber 8, 1995, until Septenber 15, 1996,
have been accounted for in the gross back pay total. Therefore,
the Conplainant’s “net back pay,” as defined by the Conm ssion,
is the sane as his gross back pay.

Accordingly, the Conplainant will be awarded interest on his
net back pay of $22,055.12. The interest should be cal cul ated
usi ng the Arkansas-Carbona nethod, 1d. at 2052, as nodified by
the Comm ssion’s decision in Cinchfield Coal Co., 10 FMSHRC
1493, 1505-06 (Novenber 1988), which is as follows: Anpbunt of
interest = The quarter’s net back pay x nunber of accrued days of
interest (fromthe last day of that quarter to the date of
paynent) x the short-term Federal underpaynent rate.?

In addition, the parties have agreed that the Conpl ai nant
will be credited with other non-nonetary benefits as part of the
back pay award. He will be credited with 87 hours of accrued
vacation tinme and 35 hours of accrued sick leave. He wll be
credited with service tinme for pension benefits for the tine he
was di scharged. Finally, six percent of the back pay award wil |
be withheld and contributed to his 401(k) account and he w ||
receive nine percent interest on this contribution.

O her | osses and expenses

The parties have agreed that the Conplainant will be
rei nbursed $120.00 for the purchase of coal he would have
received free if he were working for the conpany; $8.06 for phone
calls to the solicitor; and $465.26 for m | eage, accommodati ons
and neals while attending the hearing. The Respondent does not
agree, however, that M. O nstead is entitled to $1,140.00 in
fees paid to his attorney for representation at the conpany
heari ng on June 28, 1995, and other work he perfornmed in
attenpting to get the Conplainant reinstated after his discharge.
Nor does the Respondent agree that M. O nstead shoul d be
rei mbursed $340.00 for the assistance of his union and $343.20 in
costs for his trips to the union office in Beul ah, North Dakot a.

! The applicable interest rates and daily interest factors
may be obtained fromthe Comm ssion’s Executive Director, 1730 K
St., NW, Washington, D.C. 20006.
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The conpany cites Eastern Associated Coal Corp. v. FMSHRC,
813 F.2d 639, 644 (4'" Gir. 1987) in support of its position that
the Conplainant is not entitled to reinmbursenent of attorney’s
fees. That case held that attorney’s fees cannot be awarded to
private counsel in a discrimnation proceedi ng when the
conplainant is represented by the Secretary under section
105(c)(2), 30 U.S.C. 8 815(c)(2). 1In this case, however, the
Conpl ai nant is not seeking an award of attorneys fees for
representation by private counsel in the 105(c) proceeding. He
is requesting reinbursenent for fees expended pursuing other
avenues for reinstatenent after his discharge.

Al though the Secretary has not cited any authority in
support of reinbursenent, | conclude that the Conplainant is
entitled to restitution of at |east sone of the clained fees.

The Comm ssion has not spoken directly on this issue. However,

it has nmade clear fromthe begi nning that the remnmedi al goal of
section 105(c) is “to put an enployee into the financial position
he woul d have been in but for the discrimnation.” Secretary on
behal f of Gooslin v. Kentucky Carbon Corp., 4 FMSHRC 1, 2
(January 1982). The Comm ssion st at ed:

The central purpose of the Mne Act is to pronote
safety and health anong the nation’s mners. To
acconplish that goal it is essential that mners be
encouraged to report unsafe conditions free fromthe
threat of retaliation and subsequent econom c | oss.
Thus, we are persuaded that upon a finding of
di scrimnation, a presunption of the right to nonetary
relief arises and such relief should be denied only
where “conpel ling reasons” otherw se dictate.

Moreover, if nonetary relief is denied, the bases for
the failure to make the aggrieved party whol e nust be
articul at ed.

| d.

In this connection, the Conm ssion has held that
conplainants are entitled to recover expenses incidental to
attendi ng the hearing because they “would not have borne such
expenses (and inconveni ence) but for [the conpany’s]
discrimnation.” Secretary on behalf of Dunmre and Estle v.
Nort hern Coal Co., 4 FVMSHRC 126, 144 (February 1982)(citation
omtted). Cf. Hicks v. Cobra Mning, Inc. et al, 14 FVMSHRC 50
(January 1992) (consequential damages included the fair market
val ue of repossessed pickup truck). Simlarly, | conclude that
M. d nstead would not have incurred the expenses of hiring an
attorney but for Knife River’s discrimnation. For the sane
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reason, | conclude that he is entitled to reinbursenent of noney
expended attenpting to obtain union representation concerning his
di schar ge.

Havi ng concluded that M. O nstead is entitled to
rei nbursenent of these fees, however, does not nean that he is
entitled to the anobunts he has clained. |In ny June 28 deci sion,
| ordered the parties to “submt their respective positions,
concerning those issues on which they cannot agree, with
supporting argunents, case citations and references to the record
: .7 18 FMSHRC at 1117 (enphasis added). Wth regard to
attorney’ s fees, the Conplainant has submtted copies of several
bills fromhis attorney. No references have been nmade to the
record.

The first bill, dated June 29, 1995, in the anmount of
$751.00 clearly involves the attorney’s representation of M.
O nstead at the conpany hearing. The itens dated June 27 and 29,
in the amount of $64.00 on the second bill (July 27, 1995) appear
also to be related to the conpany hearing. The remaining entries
on that bill are not specific enough to permt determ nation as
to what they involved. Likew se, with the exception of a
Septenber 19, 1995, entry for a tel ephone conference with Jerry
Thonpson, who investigated M. O nstead s conplaint for MSHA, the
entries on the remaining bills are not specific enough to support
M. Onstead’s claim The charge for the tel ephone call with M.
Thonpson was $10.00. Accordingly, | conclude that M. d nstead
shoul d be rei nbursed $825.00 in attorney’s fees.

The support for the claimfor reinbursenent of fees
connected with union consists solely of the foll ow ng:

“The second matter of disagreenent is whether M.
A nst ead shoul d be conpensated for the anbunts that he
spent in order for the union to represent himin his
di scharge suit. These anounts total $340.00 for
assi stance of the union and $343.20 in costs for his
trips to the union office in Beul ah, North Dakota
($.30/mle for 1144 mles).

(Sec. Ltr. Qct. 9, 1996.) This information is insufficient to
permt an informed determ nation as to when these costs were

incurred, why they were incurred, what part the union played in
this situation, or whether M. d nstead woul d have incurred the



expenses if he had not been discharge by Knife River.?
Consequently, | conclude that the Conplainant has failed to
provi de a basis for reinbursenent of these expenses.

ORDER

Havi ng previously found that Knife R ver Coal M ning Conpany
di scrimnated against Arthur R O nstead by di scharging himon
June 30, 1995, and on being infornmed that he was reinstated, as
ordered, on July 15, 1996, it is ORDERED that:

1. M June 28, 1996, decision in this matter is FINAL

2. The Respondent PAY M. O nstead $22,055.12 in back
pay for the period fromJuly 1, 1995, until his

rei nstatenment on Septenber 15, 1996, with interest
conput ed using the Arkansas-Carbona/ dinchfield Coal
Co. nmethod. In addition, M. O nstead wll be

CREDI TED, as agreed by the parties, with 87 hours
accrued vacation tinme, with 35 hours accrued sick

| eave, with service tine toward his pension benefits
for the period of tinme he was di scharged, and with a
contribution of six percent of his back pay award to
his 401(k) account and nine percent interest on the
contri bution.

3. The Respondent REI MBURSE M. O nstead $1, 418. 32 for
reasonabl e and rel ated economc |l osses or litigation
expenses incurred as a result of his discharge, as
detailed in this decision.

4. The Respondent EXPUNGE from M. O nstead s
personnel file and from conpany records the discharge
and all references of the circunstances involved in it,
if it has not already done so.

5. The abatenent of the paynent of the civil penalty
is LI FTED and Respondent is ORDERED TO PAY a ci vi
penalty in the anpunt of $1,000.00 for its violation of
section 105(c).

2 M. Onstead testified that the union did not represent
hi m at the conmpany heari ng.



The Respondent shall conply with these requirenents within
30 days of the date of this final order. Upon tinely conpliance,
this matter will be DI SM SSED

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Tanbra Leonard, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mil)

Laura E. Beverage, Esq., and Rebecca G aves Payne, Esq., Jackson
& Kelly, 1600 Lincoln St., Suite 2710, Denver, CO 80264
(Certified Mil)
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